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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha, AJS

             Wednesday, the 16th  May’2012 

Title suit no: 60 of 2008

1. Rajendra Singh Kotharii               ……………                    Plaintiff

- Versus –

        

1. M/S Dugar Store                 ………….                       Defendants/

This Suit coming on for final hearing on(1)    9-5-12

(1) Give date or dates,                                  in the presence of

Mr. T.  Maitra ,    AdvocatePlaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for

                                                                     

     Mr. T.C Khaitri,    Senior Advocate              Defendant(s) /

Opposite Party

Advocate(s) /

Pleader(s)

for
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Title suit no: 60/2008

and having stood for consideration to this day 16-5-12    the Court delivered the 
following Judgment:-

1. The suit at hand has been instituted for recovery of vacant 

possession of room no. 10 by eviction of the tenant and for 

recovery of arrear rent of Rs. 23,000/-. 

2. The case of the plaintiff as per his plaint:  The plaintiff has 

stated the  defendant M/S Dugar stores was inducted as tenant 

in  room  no.10  of  the  first  floor  of  R.C.C  building  bearing 

holding number 1258 (O),  Ward no- 9, Tezpur,  Town, in the 

year 1982 on monthly rent with the rent becoming due on the 1st 

day of each succeeding month and payable within 7th day of 

each month. The rent is payable at plaintiff’s office at Bargola, 

Tezpur and/or at his Kolkota office. The plaint reveals that  the 

defendant been occupying the tenant shop by paying monthly 

rent until June’2004. The plaintiff stated that several demands 

were made but despite this the defendant deliberately avoided 

payment  of  monthly  rent.  The  plaintiff  submits  that  the 

defendant is a defaulter and he is liable to be evicted from the 

suit premises. Hence  this suit has been filed 

3. The case of the defendant: The  defendant  appeared and  filed 

his  written  statement, wherein   he  stated  that  there  is no 

cause  of action for  the  suit, that the suit is  not  maintainable 

in  its  present  form. The defendant has further stated that in 

1982 the defendant was inducted as a tenant by the plaintiff at 

the monthly rate of Rs.25/ p.m, thereafter the monthly rent  was 

hike  to  Rs.  50/-  from January  1984  and  it  continued  to  be 

Rs. 50/- till 1986. The defendant stated that subsequently the 

rent was increased to Rs. 100/- per month in 1990 until 1992. 
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That the rent was increased to Rs. 120/- from 1992 to 1996 and 

from April’1996 the rent was enhanced to Rs. 150/- and again 

from March’2002 the rent was enhanced to Rs. 170/- and when 

the  plaintiff  decided  to  enhanced  the  rent  to  Rs.  375/-  the 

defendant objected. The  defendant  categorically  denied  that 

he  is not  paying  the  house  rent . The defendant pleaded that 

he had tendered the rent but the  plaintiff refused to accept his 

bank draft, so  he cannot be termed as defaulter. 

4. On the pleadings  above  , this Court framed  the  following 

issues –

i. Whether the suit is maintainable in its present from?

ii.  Whether the defendant    is a defaulter  on payment of rent?

iii. Whether  the plaintiff  is  entitled  to  the  decree  as  prayed  

for?

5. The plaintiff side has examined PW-1 Rajendra Singh Khotari , 

the plaintiff himself and exhibited, Ext: 1 Unpaid Rent Receipt 

no: 104/2004-2005 in triplicate.

6. On  the  other  hand  the  defendant  Dugal  Singh  Dugar  has 

deposed as DW-1 and  exhibited the following exhibits:

Ext: Eviction Notice

Ext: B Reply by defendant

Ext. C Plaintiff’s letter address to defendant

Ext: D Letter dated 10-12-2008

3



Title suit no: 60/2008

Ext: E Letter dated 30-11-2008.

Ext: F Demand draft in favor of the plaintiff

Ext G and I Super Fast Courier

Ext: H Demand draft

ExtJ Demnad draft dated 30-112008

Ext: K (1) to (7) Treasury Challan

Ext. L (1) to (206) Rent receipt.

7. DISCUSSION DECISION AND THE REASONS THEREOF:

ISSUE No.(a) 

i. Whether the suit is maintainable in its present from?

8. The defendant challenged the maintainability of the suit on the 

ground that there is no cause of action for this suit. It is a settle 

law that when there is infraction of civil right there is occasion 

for a suit. I would like to point out that maintainability of the 

suit depends upon admitted position of pleadings. It does not 

and cannot  depend upon evidence.  In the above background, 

when I have looked into the plaint and the W/S, I do not find 

that the suit at hand is barred either expressly or impliedly by 

any expression of law or by principles of procedural law. Hence 

I conclude that this Civil Court has jurisdiction under Section 9 

CPC to entertain the suit and decide the issues.

Issue no.2

Whether the defendant    is a defaulter  on payment of rent?
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9. PW-1 has averred that he has rented out room no.10 of the first 

floor  of  R.C.C  building  bearing  holding  number  1258  (O), 

Ward no- 9, Tezpur, Town to the  defendant M/S Dugar stores in 

the year 1982 on monthly rent with the rent becoming due on 

the 1st day of each succeeding month and payable within 7th day 

of each month at plaintiff’s office at Bargola, Tezpur and/or at 

his Kolkota office. PW-1 further stated that the defendant has 

been occupying the tenant shop by paying monthly rent until 

June’2004,  thereafter  the  defendant  deliberately  avoided 

payment  of  monthly  rent  and  inspite  of  several  request  the 

defendant did not pay the rent. 

10. Mr.  Maitra,  learned  counsel  of  the  plaintiff  argued  that  the 

mode  of  payment  was  monthly  basis.  In  support  of  his 

argument he had relied in the case reported in (1997) 1 GLR 33 

Ram Karanji More Vs. Keshardev Jalan ,  wherein hon’ble 

High Court has held  that when there is no written contract, the 

tenancy is always a monthly tenancy and the rent is due at the 

end  of  the  month  and  it  was  further  decided that   mode  of 

payment, even in a monthly tenancy the landlord may agree to 

accept rent at the convenience of the tenant but this indulgence 

cannot change the nature of monthly tenancy.

11. Mr.Maitra,  learned  counsel  of  plaintiff  has  continued  his 

argument and pointed out that even after the institution of the 

suit, the defendants did not deposit the rent within the due date 

and defendants miserably failed to prove that the rent, which 

had fallen due, was offered to the plaintiffs as landlord within 

the  due  period  of  time  and  that  it  was  upon  refusal  by  the 

landlord to accept the rent that the rent was deposited in the 

Court in terms of Section 5 (4) of the Urban Areas Rent Control 

Act,  1972.  It  has  been further  submitted  by  Mr.  Maitra  that 
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when there is default in making payment of rent within the due 

date even after a suit for a tenant's eviction is instituted, such 

subsequent  development  is  sufficient  to  hold  the  tenant 

defaulter  and  direct  his  eviction.  In  support  of  these 

submissions,  the  learned   senior  counsel  places  reliance  on 

decisions in Biswajit Saha Vs. Shah Farid & anr, reported in 

2009 (3) GLT 241, Shri Jgesh Dey Vs. Monoram Saikia & 

anr, reported in (1988) 2 GLR 222,  and Lahoty brothers 

Ltd. anr. Vs. Kalidas Ghosh, reported in 2006 (3) GLT 534.

12. The defendant’s case is that the monthly rent was never agreed 

upon to be payable regularly at the end of each month and he 

was  allowed  to  pay  the  rent  at  his  convenience.  Mr.  T.  C. 

Khaitri,  learned  senior  counsel  submitted  that  there  is  no 

written  agreement  between  the  parties  and  thus  the  rent  is 

collected as per convenience, in such circumstance the plaintiff 

cannot claim that the defendant is a defaulter from the due date. 

To emphasis his submission he had read out the deposition of 

DW-1 wherein he had challenged the procedure of payment of 

rent. DW-1 has averred in his averment that  the plaintiff accept 

rent of two/ three months together. DW-1 denied that the rent 

become  due  on  the  1st day  of  each  succeeding  month  and 

payable within 7th day of each month and averred  that during 

his  tenure of tenancy the plaintiff  accepted rent  at  plaintiff’s 

office at Bargola, Tezpur and/or at his Kolkota office by bank 

draft and exhibited  Ext-F, Ext-H and I. 

13. Learned senior counsel has relied in the case of  Hari Sankar 

Sahu (1989 (2) GLJ 201 D. B.) it was held that in a case of 

monthly tenancy rent is due on the expiry of the month or the 

next  day  following  the  end  of  month;  that  its  payment  is 

however subject to agreement as to when the landlord would 
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take  payment  of  the  rent  due.  To  fortify  his  case  he  has 

exhibited the Ext: L (1 to 206) rent receipts and submitted tat 

rent  were  taken  on  interval  of  6  months  to  one  year  as  per 

convenience.

14. Considering the submission of both sides, I am of opinion that it 

is an admitted fact that there was no written rent agreement and 

in that case the initial burden lies upon the plaintiff to prove that 

the tenancy was monthly tenancy. I have gone through  the rent 

receipt exhibited by the plaintiff to establish the fact that all the 

tenants were given rent receipt on payment of monthly rent the 

first week of each succeeding month according to the English 

calendar  .  The  defendant  had  also  exhibited  the  206  rent 

receipts  exhibited  as  Ext-L  but  the  majority  of  the  exhibit 

confirmed  the  claim of  the  plaintiff  which establish  that  the 

essence  of  agreement  was  of  monthly  tenancy  with  monthly 

payment of rent at the end of the day of the each month which 

the  defendant  was  doing  till  his  default.  The  burden  of  the 

landlord to prove the mode of payment of rent has been proved 

by the landlord by adducing evidence. 

15. In view of the reasons discussed above I am of the view that the 

land  lord  established  the  fact  that,  the  tenancy  was  monthly 

tenancy and the mode of payment was payable and paid at the 

and of day of each month and the deviation was due to lenient 

indulgence  of  the  landlord  and  was  not  the  essence  of 

agreement. The legal position is settled in  (1997) 1 GLR 33 

Ram Karanji More Vs. Keshardev Jalan by Hon’ble High 

Court that such tenancy is monthly tenancy. 
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16.  Further  the  finding  regarding  the  question  of  default,  it  is 

pertinent to point out that to establish a tenant is a defaulter in 

payment of monthly rent within the meaning of Section 5 (2) 

(e)  of  the  Assam  Urban  Areas  Rent  Control  Act,  1972  this 

following  ingredient are necessary to be satisfied :-

 (l) When the rent becomes due.

 (2) Whether the tenant paid the rent lawfully due from 

him within a fortnight of its following due 

(3)  Whether  the tenant on refusal  of  the landlord to 

accept the lawful rent offered by the tenant within a 

fortnight of its becoming due, deposited in Court as 

provided by Sec. 5 (4) of the Act 1992. "

17. As stated above, we have already discussed that payment was 

due within the first week of each succeeding month according 

to  the  English  calendar.  In  regard  to  second  ingredient  the 

plaintiff alleged that the defendant became irregular in payment 

of rent and ultimately defaulted on July’2004. Defendant  stand 

was that rent for the month of  July’2004 to Dec’2004 was paid 

by demand draft and as the receipt for the month of july’2004 

to Dec’2004 was not issued, apprehending foul play, deposited 

the rent before the Court. It is also admitted that defendant  on 

his own by and large paid the rent regularly vide  Ext- L (1 to 

206).  Thus  it  has  been  established  by  the  plaintiff  that  the 

defendant  had failed  to  pay  the  rent  lawfully  due  from him 

within a fortnight of its following due.

18. Now, let us come back to the third ingredient which provides 

that where the landlord refuses to accept the lawful rent offered 

by his tenant, the tenant may within a fortnight of its becoming 
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due,  deposit  in  Court  the amount  of  such rent  together  with 

process  fees  for  service  of  notice  upon the  landlord,  and on 

receiving such deposit,  the  court  shall  cause  a  notice  of  the 

receipt of such deposit  to be served on the landlord, and the 

amount  of  the  deposit  may  thereafter  be  withdrawn  by  the 

landlord on application made by him to the Court in that behalf. 

A tenant who has made such deposit shall not; be treated as a 

defaulter under clause (e) of the proviso to sub-section (1) of 

this Section. Thus, the requirement of Section 5 (4) of the act is 

that  the  tenant  has  to  deposit  the rent  in  the  Court  within  a 

fortnight of its becoming due even during the proceeding of the 

case. 

19. The records reveals that the defendant did not made any effort 

to offer rent,  within a fortnight of its becoming due, or deposit 

it in Court the amount of such rent together with process fees 

for service of notice upon the landlord. Hence I hold that the 

defendant  is  termed  as  defaulter  under  this  Act  for  his 

subsequent default in making the payment of due rent after the 

institution of this eviction suit. This issue is decided in favour 

of the plaintiff in affirmative.

Issue no: 3

ii. Whether  the plaintiff  is  entitled  to  the  decree  as  prayed  

for?

20. In view of discussion and decision aforesaid , I conclude , the 

plaintiff had established his case that the defendant had not only 

committed  default  in  payment  of  rent  from  the  month  of 

July’2004  but  he  had  also  failed  to  pay  the  subsequent  rent 

becoming  due  after  the  institution  of  this  case.  Thus,  the 
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plaintiff is entitled to evict the defendant from the suit premise 

and recover the arrear rent.

ORDER

1. This suit stands decreed on contest with cost.

2. The plaintiff is entitled to following decree:

i. The  defendant  is  declared  defaulter  under 

the  the  Assam  Urban  Areas  Rent  Control 

Act, 1972.

ii. The  plaintiff  is  entitled  for  recovery  of 

vacant possession of the tenant shop room as 

described  in  the  plaint  by  evicting  the 

defendant with his men and material.

iii. The defendant is directed to pay the arrear 

rent from July’2004 till  Oct’2008 @ 375/- 

per month .

iv. The defendant is directed to pay the pendent 

lite rent from Nov’2008 @ 375/- per month 

till  the  date  of  decree  on  payment  of 

requisite court fee by plaintiff.

v. The  plaintiff  is  entitled  to  mense  profit 

minimum of @ Rs.  15/-  per  day from the 

date of decree till recovery of possession.

3. Cost of the Suit.

4. Prepare the decree within 14 days.

5. The Judgment and Order is passed under the hand 

and seal of this Court on      16th   May’2012 .
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Gitali Rabha.

Munsiff  No.1 , Tezpur. 

Appendix 

Plaintiff Witness

PW-1 Rajendra Singh Khotari , 

Plaintiff exhibits 

 Ext: 1 Unpaid Rent Receipt no: 104/2004-2005 in triplicate.

Defendant Witnesses

DW-1 Dugal Singh Dugar 

Defendant’s  exhibits:

 Ext: Eviction Notice

Ext: B Reply by defendant

Ext. C Plaintiff’s letter address to defendant

Ext: D Letter dated 10-12-2008

Ext: E Letter dated 30-11-2008.

Ext: F Demand draft in favor of the plaintiff

Ext G and I Super Fast Courier

Ext: H Demand draft

ExtJ Demnad draft dated 30-112008

Ext: K (1) to (7) Treasury Challan

Ext. L (1) to (206) Rent receipt.
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